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ABOUT BEAUTY AND COSMETICS LAW
AFRICA (BCLA)

Beauty and Cosmetics Law Africa (BCLA) is an academic and professional body dedicated to the

study, documentation, and advancement of legal issues within Africa's beauty and cosmetics

industries. As a sister organisation of the Fashion Law Academy Africa (FLAA), BCLA operates

with the same commitment to rigorous scholarship, accessibility, and the belief that African

creative industries deserve serious legal attention.

The beauty and cosmetics sector in Africa is one of the continent's fastest-growing industries,

spanning skincare, haircare, cosmetics manufacturing, personal care distribution, beauty services,

and regulatory compliance. Yet the legal frameworks that govern this sector, from intellectual

property and trademark law to consumer protection and employment regulation, have received

comparatively little scholarly documentation.

BCLA exists to fill that gap. Through its publications, research, and community programmes, BCLA

seeks to equip legal practitioners, beauty entrepreneurs, policymakers, and students with the

knowledge they need to navigate the legal landscape of one of Africa's most dynamic industries.
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PUBLISHER’S NOTE

The African Beauty Law Report represents a significant step in the documentation of legal

jurisprudence affecting Africa's beauty and cosmetics sector. This inaugural edition brings

together reported decisions from courts across East, West, and Southern Africa, covering

trademark disputes, passing off claims, employment law, equality and discrimination, and

regulatory compliance in the beauty industry.

The cases collected in this report are drawn from Kenya, Uganda, South Africa, Nigeria, and Ghana.

They span over two decades of legal development, from foundational jurisdictional rulings on

unregistered trademarks to landmark equality decisions about beauty advertising. Together, they

offer the first comprehensive picture of how African courts have engaged with the legal questions

that define the beauty industry.

Each case has been editorially structured with headnotes, catchwords, a held section, legal issues,

and see-also cross-references, enabling practitioners, scholars, and industry professionals to

assess relevance quickly and research across jurisdictions with ease.

This is a living publication. As beauty law jurisprudence across Africa continues to develop, future

editions will expand the scope of cases covered and the range of jurisdictions represented. We

welcome contributions, corrections, and case submissions from practitioners and researchers

across the continent.

We hope this report serves as both a practical resource and a statement of intent: that Africa's

beauty industry deserves the same rigorous legal scholarship as any other sector of commercial

and creative life.

— Beauty and Cosmetics Law Africa (BCLA)
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ABBREVIATIONS

This section provides definitions and abbreviations used throughout this report, included to aid

clarity for readers unfamiliar with local or regional legal terms.

BCLA Beauty and Cosmetics Law Africa

FLAA Fashion Law Academy Africa

CA Court of Appeal

FHC Federal High Court

HC High Court

IP Intellectual Property

IPO Intellectual Property Office

KIPI Kenya Industrial Property Institute

FDA Food and Drugs Authority (Ghana)

GSA Ghana Standards Authority

UNBS Uganda National Bureau of Standards

SC Supreme Court

SCA Supreme Court of Appeal

LRA Labour Relations Act

PEPUDA Promotion of Equality and Prevention of Unfair Discrimination Act

WIPO World Intellectual Property Organization

ARIPO African Regional Intellectual Property Organization

OAPI African Intellectual Property Organisation
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HOW TO USE THIS LAW REPORT

This report is designed to serve as both a scholarly reference and a practical research tool for

anyone seeking to understand the legal landscape governing Africa's beauty and cosmetics

industries. It is the first publication of its kind on the continent, bringing together reported decisions

across multiple jurisdictions in a single, editorially structured volume.

Each reported case in this edition follows a standardised editorial structure:

— Catchwords — indexed legal terms for rapid identification of relevant themes.

— Headnote — an editor-written statement of the legal principle the case establishes, enabling a

practitioner to assess relevance in under thirty seconds.

— Held — a concise, third-person summary of the outcome and the court's reasoning.

— Ruling — the full or substantially reproduced text of the judgment.

— Legal Issues — the precise questions before the court.

— See Also — cross-references to related cases within this report.

FOR LEGAL PROFESSIONALS AND PRACTITIONERS

Use the headnote and catchwords to determine case relevance quickly. The held section gives the

dispositive outcome at a glance. The full ruling and legal issues provide depth for litigation

preparation, academic work, or client advice.

FOR BEAUTY INDUSTRY PROFESSIONALS

Brand owners, product developers, salon owners, distributors, and beauty entrepreneurs can use

this report to understand the real legal risks and protections that apply to their businesses across

Africa. The See Also cross-references help identify how the same legal issue has been treated in

different jurisdictions.

FOR POLICYMAKERS AND REGULATORS

The report provides documented evidence of how courts across Africa have approached beauty

industry regulation, consumer protection, and intellectual property enforcement. It can inform

discussions around regulatory reform, industry standards, and the harmonisation of beauty law

across the continent.

FOR STUDENTS AND ACADEMICS

Law faculties and beauty schools can use these cases to introduce students to the real-life legal

issues that arise in the beauty and cosmetics industry. The cases span trademark law, passing off,
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restraint of trade, equality law, regulatory compliance, and jurisdictional procedure.

This is the first edition of the African Beauty Law Report. If you are a practitioner, researcher, or

industry professional with cases to contribute, we welcome your submissions at

fashionlawacademyafrica.com/beauty-and-cosmetics-law-africa.

EDITORIAL NOTE ON CASE SUMMARIES

The cases in this report are editorially structured summaries prepared by Beauty and Cosmetics

Law Africa (BCLA). They are intended to make beauty and cosmetics law jurisprudence accessible

to a broad audience, including legal practitioners, industry professionals, and students. They do not

reproduce the full text of judgments. Full judgment texts, where publicly available, are accessible

via the source links provided at the end of each case entry. Readers requiring the complete

judgment for litigation, academic research, or formal legal advice should consult the original source

directly.
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COURT:

North Gauteng High Court,
Pretoria

DATE:

17 July 2015

CITATION:

[2015] ZAGPPHC 1051

COUNTRY:

South Africa

REGION:

Southern Africa

LEGAL AREA:

IP — Passing Off · Trademark
Expungement · Skincare

UNION-SWISS (PTY) LTD V. BIO-CREAM
COSMETICS CC

Passing off · Trademark expungement · BIO mark · Distinctiveness · Skincare · Get-up ·
Consumer confusion · South Africa

HEADNOTE

Where a party has built substantial goodwill and market recognition

around a "bio" branded skincare product, the word "bio" may acquire

sufficient distinctiveness in the context of oils and creams to warrant

trademark protection and passing off relief against a confusingly

similar competitor product. The state of the marketplace, not the

state of the trademark register, is the relevant inquiry when

assessing likelihood of confusion.

HELD Passing off interdicts granted against both Bio-Cream Cosmetics CC and Bio-Lotion

Cosmetics CC. Trademark registration 2011/16486 for BIO-LOTION ordered expunged

from the South African trademark register. Orders in favour of Union-Swiss on all three

applications. Respondents applied for leave to appeal in 2016.

RULING — RABIE J

Union-Swiss (Pty) Ltd, the applicant, had manufactured and sold Bio-Oil for many years as a treatment

for scars and stretch marks. The product achieved remarkable commercial success and was

consistently marketed with a distinctive "Drop Device" featuring irregular edges and a colour

combination of orange and white. By 2012, market research confirmed Bio-Oil as the product most

recommended by doctors, pharmacists, and midwives, placing it firmly as a market leader in its

category.

The respondents, Bio-Cream Cosmetics CC and Bio-Lotion Cosmetics CC, were effectively alter egos

of each other, both controlled by the same individual, Mr Silora. Bio-Cream Cosmetics held registered

trademark 2011/16486 for BIO-LOTION and had licensed its use to Bio-Lotion Cosmetics. The

Bio-Lotion product used packaging elements similar to Bio-Oil, including comparable colours, devices,

and overall get-up. This was particularly contentious because Union-Swiss's own customers had been

requesting that the company produce a lotion version of Bio-Oil.

Union-Swiss brought three applications simultaneously: passing off claims against each of the two

respondent entities, and a trademark rectification application seeking expungement of the BIO-LOTION

registration. Bio-Cream Cosmetics argued in its answering affidavit that it merely owned the trademark

and had licensed its use to Bio-Lotion Cosmetics, contending the licensee should have been the proper

respondent. Union-Swiss persisted in seeking relief against Bio-Cream Cosmetics directly, arguing that
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as the entity authorising and controlling use of the trademark, it was complicit in the passing off.

Judge Rabie found decisively in favour of Union-Swiss on all three applications. On the passing off

claims, the court concluded that many consumers would consider the Bio-Lotion product to be a line

extension of Bio-Oil, creating a clear likelihood of confusion. The judge singled out the word "bio" as the

most striking feature of the marks. Bio-Cream Cosmetics had argued that "bio" was merely descriptive,

referring to biological or natural origins, and that other similar get-ups existed in the marketplace. The

court rejected both contentions.

On the distinctiveness of "bio," Judge Rabie held that the word was distinctive in the context of oils and

creams, particularly given the extreme market recognition of the Bio-Oil trademark. The court found that

the rest of the mark, including the Drop Device, increased the likelihood of confusion. The respondents'

assertion that multiple similar get-ups existed in the marketplace was rejected, the judge finding only

one other comparable get-up, which Union-Swiss was already addressing.

On the trademark rectification application, the court ordered expungement of the BIO-LOTION

registration. The respondents had pointed to other "bio" trademarks on the register to argue the word

was non-distinctive. Judge Rabie dismissed this, emphasising that it is the state of the marketplace that

counts, not the state of the register. Consumers are unaware of entries on the register, and therefore

such entries do not bear upon the likelihood of confusion or deception.

LEGAL ISSUES

— Whether the word "bio" could function as a distinctive trademark in the cosmetics and skincare

industry, or whether it was merely descriptive.

— Whether the Bio-Lotion product's get-up, including its name, colours, and devices, constituted

passing off of the well-known Bio-Oil brand.

— Whether Bio-Cream Cosmetics, as trademark owner and licensor, was complicit in the passing

off by its licensee.

— Whether the BIO-LOTION trademark registration should be expunged from the register.

— Whether the state of the trademark register or the state of the marketplace is the relevant inquiry

in assessing likelihood of consumer confusion.

Full judgment: https://sheriahub.com/cases/za/caselaw2/TXhQVFp4Q3MrY1U5SXdhTnUwd1BSOEdUTHZEaXk2aUx5UWZ2cEJNTS9T

N3JrTWs4bUdRPQ

SEE ALSO

Amka Products (Pty) Ltd v Amkha Cosmetics (Pty) Ltd [2014] ZACOMPTRI 7 · DUWIN Pharmaceutical and Chemical

Co. Ltd v Beneks Pharmaceutical [2008] LPELR-974(SC)
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COURT:

South African Companies
Tribunal

DATE:

17 February 2014

CITATION:

[2014] ZACOMPTRI 7

COUNTRY:

South Africa

REGION:

Southern Africa

LEGAL AREA:

IP — Company Name ·
Trademark Similarity · Beauty

AMKA PRODUCTS (PTY) LTD V. AMKHA
COSMETICS (PTY) LTD

Company name · Trademark similarity · Phonetic confusion · Companies Act · AMKA
mark · Haircare · Personal care · Default judgment · South Africa

HEADNOTE

A company name that is phonetically and visually confusingly

identical to an established registered trademark violates section 11(2)

of the Companies Act 71 of 2008, even where complete visual

identity is absent. The relevant test is whether members of the public

would likely be confused or deceived into believing the businesses

are linked or associated. A well-known trademark representing

substantial goodwill built over decades warrants protection against

phonetic similarity.

HELD Default order granted. Amkha Cosmetics (Pty) Ltd directed to change its company name to

one that does not incorporate and is not confusingly or deceptively similar to the AMKA

trademark. The Tribunal found the dominant word "AMKHA" and the applicant's trademark

"AMKA" were phonetically and visually confusingly identical.

RULING — COMPANIES TRIBUNAL

Amka Products (Pty) Ltd, founded near Pretoria in the 1950s by the Kalla family, had grown from a small

trading operation into a major manufacturing and marketing enterprise specialising in hair care, home

care, and personal care products. By the time of this dispute, the company had built goodwill and

reputation in the AMKA trademark for over 60 years, conducting business nationally and across more

than 35 African countries. Amkha Cosmetics Proprietary Limited was a newer company that had

registered its name incorporating the word "AMKHA."

Amka Products filed an objection to the respondent's company name on 30 August 2013. The objection

was properly served at the respondent's registered address by Sheriff Thabamoopo on 3 September

2013. Despite proper service, Amkha Cosmetics failed to participate in the proceedings or file any

opposing papers, leading to an application for default judgment.

The core legal issue was whether the respondent's company name violated section 11(2) of the

Companies Act 71 of 2008, which prohibits company names that incorporate or are confusingly similar

to registered trademarks belonging to other persons unless the trademark owner has consented in

writing. Section 11(2)(b)(iii) specifically protects registered trademarks, marks for which registration

applications have been filed, and well-known trademarks as contemplated in section 35 of the Trade

Marks Act 1993.
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The Tribunal found that while the respondent's full name "AMKHA COSMETICS PROPRIETARY

LIMITED" was not identical to the AMKA trademark, the dominant word "AMKHA" in the respondent's

name and the applicant's trademark "AMKA" were phonetically and visually confusingly identical. The

Tribunal concluded that members of the public would likely be confused or deceived into believing the

businesses were linked or associated, as if they were "horses from the same stable" sporting

phonetically identical words.

LEGAL ISSUES

— Whether the respondent's company name "AMKHA COSMETICS" violated section 11(2) of the

Companies Act 71 of 2008 by incorporating a name confusingly similar to the registered AMKA

trademark.

— Whether phonetic and visual similarity, in the absence of complete identity, is sufficient to

establish confusing similarity under the Companies Act.

— Whether the long-established AMKA trademark qualified for protection as a well-known mark

under section 35 of the Trade Marks Act 1993.

Full judgment: https://sheriahub.com/cases/za/caselaw2/TXhQVFp4Q3MrY1U5SXdhTnUwd1BSOEdUTHZEaXk2aUx5UWZ2cEJNTS9T

N3JrTWs4bUdRPQ

SEE ALSO

Union-Swiss (Pty) Ltd v Bio-Cream Cosmetics CC [2015] ZAGPPHC 1051 · Ayman Enterprises Limited v Akuma

Industries Limited [2003] NGSC 9
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COURT:

Western Cape High Court
sitting as Equality Court

DATE:

28 February 2022

CITATION:

EC 12/2020 [2022] ZAWCHC
32

COUNTRY:

South Africa

REGION:

Southern Africa

LEGAL AREA:

Equality Law — Racial
Discrimination · Beauty
Advertising

BABA AND OTHERS V. CLICKS GROUP LIMITED
AND ANOTHER

Unfair racial discrimination · Beauty advertising · Hair texture · TRESemmé · Clicks ·
Eurocentric beauty standards · PEPUDA · Context · South Africa

HEADNOTE

An advertisement for haircare products that differentiates between

hair types using descriptive product-specific language does not

constitute unfair racial discrimination under the Promotion of

Equality and Prevention of Unfair Discrimination Act where the full

advertisement, assessed in context, does not impose burdens or

withhold benefits on any racial group. The court must assess the

complete advertisement, not a cropped or selectively reproduced

version of it.

HELD Application dismissed. The full TRESemmé advertisement, assessed in context, did not

impose burdens or withhold benefits on any racial group and was not objectively racist. The

differentiation in hair descriptions was product-specific rather than racially discriminatory.

No violation of PEPUDA or the Constitution was established.

RULING — COURT

Eighteen applicants, all Black women, challenged a TRESemmé hair products advertisement hosted on

the Clicks website. The advert compared different hair types, describing some Black hair textures as

"dry and damaged" or "frizzy and dull" while describing white hair as "fine and flat" or "normal." A cropped

version of the image was widely shared on social media in September 2020, sparking nationwide

protests, boycotts of Clicks stores, and accusations of reinforcing Eurocentric beauty standards and

hair discrimination.

The first respondent was Clicks Group Limited and the second respondent was Unilever South Africa

Proprietary Limited, the manufacturer of TRESemmé products. Clicks argued it was misjoined as the

advert had been published by its subsidiary, Clicks Retailers. Both respondents removed the

advertisement promptly following the public outcry and issued formal apologies.

The applicants brought their challenge under the Promotion of Equality and Prevention of Unfair

Discrimination Act (PEPUDA), arguing the advertisement constituted unfair racial discrimination and

promoted harmful stereotypes about Black hair. The case raised important questions about

representation in beauty advertising, the legal standard for racial discrimination in commercial contexts,

and the relevance of context in equality law assessments.
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The court examined the full advertisement carefully, not only the cropped version that had circulated on

social media. It held that the complete advertisement did not impose burdens or withhold benefits on

any racial group. The differentiation in hair descriptions was product-specific, targeting damage and

repair categories, rather than constituting a racial judgment. The court criticised the misleading use of

the cropped image to generate public outrage but found that, assessed objectively and in context, no

violation of PEPUDA or the Constitution had been established.

LEGAL ISSUES

— Whether the TRESemmé advertisement constituted unfair racial discrimination under PEPUDA

by describing Black hair textures in negative terms while describing white hair as "normal."

— Whether an advertisement must be assessed in its complete form or whether a selectively

cropped version may ground a discrimination claim.

— Whether product-specific descriptive language in a beauty advertisement can constitute a

racially discriminatory imposition of burdens or withholding of benefits.

— The standard of objectivity applicable to equality claims in commercial advertising.

Full judgment: https://www.saflii.org/za/cases/ZAWCHC/2022/32.html

SEE ALSO

Megan's Nail and Beauty Studio (Pty) Ltd v Ahmed [2018] ZAGPPHC 242 · Cosmetics Association of Ghana v Food

and Drugs Authority [2019] (Ghana)
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COURT:

Gauteng High Court, Pretoria

DATE:

19 April 2018

CITATION:

[2018] ZAGPPHC 242

COUNTRY:

South Africa

REGION:

Southern Africa

LEGAL AREA:

Labour Law — Restraint of
Trade · Beauty Services

MEGAN'S NAIL AND BEAUTY STUDIO (PTY) LTD
V. AHMED

Restraint of trade · Confidentiality · Client list · Beauty salon · Franchise · Protectable
interest · Irreparable harm · South Africa

HEADNOTE

A restraint of trade clause in a beauty salon employment contract will

be enforced by urgent interdict where the employee has taken

confidential client lists, treatment protocols, pricing strategies, and

supplier information to a nearby competitor. In a client-driven

personal service industry such as nail and beauty therapy, the risk of

immediate irreparable harm from misuse of confidential information

is sufficient to establish urgency. A reasonable restraint in duration,

geographic scope, and protectable interest will be upheld.

HELD Urgent interdict granted in favour of Megan's Nail and Beauty Studio. The restraint of trade

was reasonable in duration, geographic scope, and protectable interest. The court found

urgency established by the risk of immediate irreparable harm in a client-driven beauty

business where confidential information had been misappropriated.

RULING — COURT

Megan's Nail and Beauty Studio (Pty) Ltd, a franchised nail and beauty therapy salon business, sought

an urgent interdict against its former employee, Ahmed, who had resigned and immediately joined a

nearby competitor. The applicant alleged that Ahmed had taken and was using confidential client lists,

treatment protocols, pricing strategies, and supplier information acquired during employment in the

highly competitive salon industry.

The employment contract contained a restraint of trade clause and a confidentiality undertaking. Ahmed

denied misappropriating confidential information and contested the reasonableness of the restraint.

The court was required to assess both the urgency of the application and the merits of the restraint

claim.

The court found that the applicant had established a protectable interest in its client relationships and

confidential business information. In a client-driven personal service industry such as nail and beauty

therapy, client relationships are the core commercial asset of the business. The risk of immediate and

irreparable harm from a departing employee taking client lists and protocols to a nearby competitor was

sufficient to establish the urgency required for an interdict.

The restraint was found reasonable in its duration, geographic scope, and the nature of the protectable

interest it sought to protect. The court granted the urgent interdict, restraining Ahmed from using
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confidential information obtained during employment and from soliciting the applicant's clients. The

decision reinforces that courts will enforce reasonable restraints in personal service industries where

client relationships and proprietary business information represent genuine commercial value.

LEGAL ISSUES

— Whether the restraint of trade clause in the employment contract was reasonable in duration,

geographic scope, and protectable interest.

— Whether the misappropriation of client lists, treatment protocols, and pricing strategies in a

beauty salon constitutes a protectable interest warranting restraint of trade enforcement.

— Whether sufficient urgency was established to justify an urgent interdict in the context of a

departing beauty salon employee.

— The scope of confidentiality obligations in employment contracts in the personal care and beauty

services sector.

Full judgment: https://www.saflii.org/za/cases/ZAWCHC/2022/32.html

SEE ALSO

Baba and Others v Clicks Group Limited and Another [2022] ZAWCHC 32 · Anglo Fabrics (Bolton) Ltd v African

Queen Ltd [2008] (Uganda)
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EAST AFRICA
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COURT:

High Court of Kenya at Nairobi,
Commercial and Admiralty
Division

DATE:

7 January 2026

CITATION:

Milimani Commercial Appeal
No. E021 of 2023

COUNTRY:

Kenya

REGION:

East Africa

LEGAL AREA:

IP — Trademark · Fraudulent
Registration · Distributor

AFAM CONCEPT INCORPORATED V. JAMES
KIHARA T/A JAMPUR GENERAL AGENCIES

Trademark registration · Fraudulent registration · Distributor · Expungement · Haircare ·
Vitale V · Kenya

HEADNOTE

Where a distributor registers a principal's trademark in its own name

without authorisation, the principal bears the burden of proving that

the registration was fraudulent or based on misrepresentation.

Absent such proof, the registration will be upheld even where the

principal holds international trademark registrations for the same

mark. A distributor who invests substantially in building goodwill for a

brand in a local market may establish a legitimate basis for trademark

registration in that jurisdiction.

HELD Appeal dismissed. The High Court upheld the Assistant Registrar's decision dismissing Afam

Concept's expungement request. The registration of the "Vitale V" trademark by Kihara was

not based on fraud or misrepresentation. The trademark validly existed in Kenya and

qualified for protection under Section 16 of the Trade Marks Act. Jampur was permitted to

continue using the "Vitale V" trademark in Kenya.

RULING — FR OLEL J

The dispute centred on the "Vitale V" trademark, registered as TMA No. KE/T/2011/71252 under

International Class 3 of the Nice Classification, covering beauty products including perfumes, gels,

deodorants, shampoos, and soaps. The business relationship began in 2010 when Afam Concept, an

American company seeking to penetrate the Kenyan market, approached James Kihara based on his

established reputation from distributing Dark & Lovely products throughout the early 2000s.

On 10 May 2011, Kihara registered the "Vitale V" trademark with the Kenyan Registrar of Trademarks.

Eleven days later, on 21 May 2011, the parties formalised a distributorship agreement appointing Jampur

as the exclusive distributor for Vitale Oil Naturals in Kenya. The product was launched at the Kenyatta

International Convention Centre in Nairobi on 14 June 2011. For eight years, from 2011 to 2018, the

partnership flourished. Kihara invested approximately 20 million Kenyan shillings in marketing and

promoting Vitale V products.

The relationship deteriorated in 2018. On 7 May 2021, Afam Concept filed an expungement request with

the Registrar of Trademarks, alleging that Kihara had registered the trademark fraudulently. Afam

argued that Kihara should have applied as a licensee rather than proprietor, noting that Vitale V was

distributed worldwide with trademark registrations in the European Union, various African nations
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through OAPI, Ghana, and the United States.

Kihara countered that Afam had been attracted to his company precisely because of his established

goodwill in the Kenyan market. He maintained that he had notified Afam by email when the trademark

was registered in 2011 and Afam had not objected. He characterised the fraud allegations as

opportunistic claims raised only after the partnership ended.

The Assistant Registrar dismissed Afam's expungement request, finding the registration was not based

on fraud or misrepresentation. Afam appealed to the High Court. Justice Olel, delivering judgment on 7

January 2026, upheld the Registrar's decision. The court found that Afam had failed to prove its

allegations of fraudulent registration and that the trademark validly existed in Kenya.

LEGAL ISSUES

— Whether the registration of the "Vitale V" trademark by a distributor in its own name, prior to

formalising a distributorship agreement, constituted fraudulent registration or misrepresentation

under Kenyan trademark law.

— What evidentiary burden applies to a principal seeking expungement of a trademark registered

by its former distributor.

— Whether a distributor who invests substantially in building local market goodwill for an

international brand can legitimately register that brand's trademark in its own name in the local

jurisdiction.

— The interaction between international trademark registrations and local trademark rights held by

a third-party distributor.

Note: This case appears to be unreported. The summary is based on a secondary source. Readers should verify with the Kenya
Industrial Property Institute or official court records.

Full judgment:

https://sheriahub.com/cases/ke/caselaw/afam-concept-incorporation-v-kihara-ta-jampur-general-agencies-2026-kehc-78-klr

SEE ALSO

L'Oréal v Interconsumer Products Limited [2012] (Kenya) · Solpia Kenya Limited v Style Industries Limited & Sana

Industries Limited [2015] eKLR
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COURT:

High Court of Kenya at Nairobi

DATE:

21 February 2012

CITATION:

High Court of Kenya (2012)

COUNTRY:

Kenya

REGION:

East Africa

LEGAL AREA:

IP — Trademark Opposition ·
Honest Concurrent Use ·
Haircare

L'ORÉAL V. INTERCONSUMER PRODUCTS
LIMITED

Trademark opposition · Confusing similarity · DARK & LOVELY · NICE & LOVELY ·
Honest concurrent use · Well-known mark · Acquiescence · Kenya

HEADNOTE

Where a party has openly used a trademark for a substantial period

without objection from a competing trademark holder, the doctrine

of honest concurrent use may permit both marks to coexist on the

register. A multinational trademark holder that fails to demonstrate its

mark is well known in the relevant territory, and that acquiesces in a

competitor's use for five or more years, may find its opposition

dismissed even where the marks share a common element.

HELD Appeal dismissed. The marks NICE & LOVELY and DARK & LOVELY were not sufficiently

similar to create confusion. L'Oréal failed to demonstrate its DARK & LOVELY trademark

was well known in Kenya. The doctrine of honest concurrent use applied: both marks could

legitimately coexist on the register. Notably, L'Oréal subsequently acquired Interconsumer's

business including the Nice & Lovely brand in April 2013 for approximately 15 million euros.

RULING — COURT

L'Oréal, owner of the internationally recognised DARK & LOVELY trademark for hair care products,

opposed Interconsumer Products Limited's trademark application for NICE & LOVELY HERBAL OIL

MOISTURIZER before the Registrar of Trademarks. When the Registrar rejected L'Oréal's opposition,

the multinational appealed to the High Court, arguing the NICE & LOVELY mark was confusingly similar

to its own and would deceive consumers about the products' commercial origin.

Interconsumer Products Limited, led by Managing Director Paul Kinuthia, had built a substantial

business in Kenya's beauty market since the late 1990s. The company had been using the NICE &

LOVELY mark since 1 March 1999 and formally registered it with the Kenya Industrial Property Institute

in 2002. By the time L'Oréal challenged the registration, Interconsumer had established considerable

goodwill in the mark across Kenya and neighbouring East African countries.

The High Court dismissed L'Oréal's appeal on multiple grounds. First, the court agreed with the

Registrar that the marks were not sufficiently similar to create confusion under sections 14 and 15 of the

Trade Marks Act. The court found that consumers would not mistake one brand for the other or believe

they shared a common commercial origin.

Second, the court found that L'Oréal had failed to demonstrate its DARK & LOVELY trademark was well

known in Kenya, undermining its claim to broader protection beyond exact similarity. Third, the court
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applied the common law doctrine of honest concurrent use. Evidence established that Interconsumer

had openly used the NICE & LOVELY mark since 1999, yet L'Oréal produced no evidence of objection

during the preceding five years before filing its opposition.

The case concluded with a remarkable commercial postscript. In April 2013, barely a year after losing

the High Court case, L'Oréal acquired Interconsumer Products Limited's health and beauty business,

including the Nice & Lovely brand portfolio, in a deal valued at approximately 15 million euros based on

2012 turnover. The acquisition illustrated that where litigation fails to resolve a competitive tension,

market consolidation may achieve what the courts would not.

LEGAL ISSUES

— Whether the marks NICE & LOVELY and DARK & LOVELY were confusingly similar under

sections 14 and 15 of the Kenyan Trade Marks Act.

— Whether L'Oréal had established that its DARK & LOVELY trademark was well known in Kenya

so as to warrant broader protection.

— Whether the doctrine of honest concurrent use permitted both marks to coexist on the Kenyan

trademark register.

— The relevance of a trademark holder's acquiescence over an extended period to an opposition

proceeding.

Note: This case appears to be unreported. The summary is based on a secondary source. Readers should verify with the Kenya
Industrial Property Institute or official court records.

Full judgment: https://afro-ip.blogspot.com/2012/06/kenya-dark-not-lovely-day-for-loreal-in.html

SEE ALSO

Afam Concept Incorporated v James Kihara [2026] (Kenya) · Solpia Kenya Limited v Style Industries Limited & Sana

Industries Limited [2015] eKLR
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COURT:

High Court of Kenya at Nairobi

DATE:

22 May 2019

CITATION:

Civil Case No. 144 of 2008

COUNTRY:

Kenya

REGION:

East Africa

LEGAL AREA:

IP — Trademark Infringement ·
Skincare · Body Lotion

STRATEGIC INDUSTRIES LIMITED V.
BEIERSDORF EAST AFRICA LIMITED

Trademark infringement · SENSATIONS · NIVEA BODY SMOOTH SENSATION · Get-up
· Consumer confusion · Burden of proof · Credibility · Kenya

HEADNOTE

A trademark infringement claim will fail where the plaintiff cannot

produce evidence that it actually manufactures and sells products

under the registered mark in the same category as the defendant's

product. The burden of proving consumer confusion remains with

the plaintiff throughout, and that burden is not discharged by

uncorroborated witness testimony that the court finds not credible. A

registered mark does not confer a monopoly over every word within

the mark if those words are used differently by the defendant.

HELD Claim dismissed entirely with costs awarded to Beiersdorf East Africa Limited. The court

held that Strategic Industries failed to prove it manufactured hand or body lotion under the

SENSATIONS mark, failed to establish consumer confusion, and failed to demonstrate visual

or phonetic similarity sufficient to constitute trademark infringement. The marks were not

substantially identical and the get-up could not deceive or mislead consumers.

RULING — MARY KASANGO J

Strategic Industries Limited, the plaintiff, owned registered trademark "SENSATIONS" (No. 52749) in

Class 3 under the Trademarks Act, covering nail polish, perfumes, hand and body lotions, creams,

lipsticks, hair creams and gels, curl activator gel, relaxers, shampoos, pre-softening gel, soaps, toiletries,

and skin lightening creams. The trademark was registered with effect from 18 March 2002. The plaintiff

claimed it had built wide market share and goodwill through intensive marketing across the African

region.

In 2008, Strategic Industries discovered that Beiersdorf East Africa Limited had introduced "NIVEA

BODY SMOOTH SENSATION" lotion into the Kenyan market. The plaintiff alleged that Beiersdorf's use

of the word "SENSATION" created consumer confusion because it was visually and phonetically similar

to "SENSATIONS," particularly since both products fell within the same class. Strategic Industries

sought declarations of infringement, injunctions, product recall, sales records for damages calculation,

and disclosure of distributors.

Beiersdorf denied the allegations. Its Marketing Manager, Afulani Francis Anyebase, testified that

"Smooth Sensation" was merely a franchise name describing the product's benefit over time. He

explained that Beiersdorf marketed multiple Nivea Body Lotion franchises including Nourishing Lotion,
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Express Hydration Lotion, Repair & Care Lotion, and Cocoa Butter Lotion, with "Smooth Sensation"

being one within this portfolio.

Justice Kasango found critical flaws in Strategic Industries' case. Although the plaintiff's trademark

registration covered hand and body lotion, Strategic Industries produced no evidence that it actually

manufactured such products under the SENSATIONS mark. The only products presented in court were

"SENSATIONS PERFUME FOR WOMEN," "SENSATIONS PERMANENT CREME RELAXER," and

"SENSATIONS STYLING GEL." The plaintiff's sole witness, Rose Karuo Ngumbau, testified that she had

purchased Beiersdorf's product by mistake believing it was an improved version of Strategic Industries'

products. Justice Kasango found this witness not credible and rejected her testimony.

The court held that the burden of proving confusion remained with the plaintiff and had not been

discharged. Examining both parties' products, Justice Kasango concluded the get-up could not deceive

or mislead consumers. Strategic Industries' products were branded "SENSATIONS" across different

product types, while Beiersdorf's products operated under the "Nivea" brand. Additionally, the plaintiff's

mark did not include the word "smooth," which appeared in Beiersdorf's product name. The claim was

dismissed entirely with costs.

LEGAL ISSUES

— Whether a trademark proprietor can bring an infringement claim in respect of a product category

covered by its registration where it produces no evidence of actually manufacturing products in

that category under the mark.

— Whether the marks "SENSATIONS" and "NIVEA BODY SMOOTH SENSATION" were visually or

phonetically similar sufficient to constitute trademark infringement.

— Whether the defendant's use of the word "SENSATION" within a longer descriptive product

name infringed the plaintiff's registered "SENSATIONS" trademark.

— The standard of proof and credibility of witness evidence in trademark infringement claims

involving alleged consumer confusion.

Note: This case appears to be unreported. The summary is based on a secondary source. Readers should verify with the Kenya
Industrial Property Institute or official court records.

Full judgment: https://afro-ip.blogspot.com/2012/06/kenya-dark-not-lovely-day-for-loreal-in.html

SEE ALSO

L'Oréal v Interconsumer Products Limited [2012] (Kenya) · Union-Swiss (Pty) Ltd v Bio-Cream Cosmetics CC [2015]

ZAGPPHC 1051
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COURT:

High Court of Kenya at Nairobi

DATE:

2015

CITATION:

[2015] eKLR

COUNTRY:

Kenya

REGION:

East Africa

LEGAL AREA:

IP — Trademark · Passing Off ·
Prior Use · Haircare

SOLPIA KENYA LIMITED V. STYLE INDUSTRIES
LIMITED & SANA INDUSTRIES LIMITED

Trademark · Prior use · GALAXY mark · Wigs · Weaves · Injunction · Balance of
convenience · Anterior use · Kenya

HEADNOTE

Registration of a trademark does not automatically entitle the

proprietor to an injunction restraining a party who has continuously

used the same mark prior to, during, and after the registration. Where

credible evidence of prior use is presented, the balance of

convenience will ordinarily favour refusing the injunction and

directing the parties to prosecute their respective cases at full trial

without delay.

HELD Application for injunction dismissed. The court held that Solpia's trademark registration did

not automatically entitle it to injunctive relief in the face of the respondents' credible evidence

of five years of anterior use of the GALAXY mark. The balance of convenience favoured

refusing the injunction and directing the parties to full trial.

RULING — GIKONYO J

Solpia Kenya Limited, the applicant, was the registered proprietor of the trademark GALAXY (Trade

Mark No. 75929) in Class 26, registered on 21 August 2012. Solpia manufactured and sold hair pieces,

wigs, and weaves under this trademark. The respondents, Style Industries Limited and Sana Industries

Limited, were manufacturers and distributors of cosmetic products including wigs, weaves, hair

additions, and hair extensions marketed under the GALAXY brand.

Solpia filed a motion dated 9 April 2014 seeking injunctive orders to restrain both respondents from

offering for sale, stocking, distributing, displaying, producing, manufacturing, packaging, advertising,

marketing, and selling hair products bearing the GALAXY trademark. Solpia argued its registration

under section 7 of the Kenya Trademark Act conferred exclusive rights to use GALAXY in Class 26.

Style Industries and Sana Industries mounted a critical defence of prior use. The respondents asserted

that they and their predecessors had been using the trademark GALAXY continuously since 2007 for

manufacturing, advertising, and selling cosmetics products including wigs, weaves, hair additions, and

hair extensions. This use predated Solpia's 2012 trademark registration by five years. The respondents

argued that trademark registration alone should not automatically entitle Solpia to an injunction

preventing their continued use of a mark they had employed long before registration.

Justice Gikonyo dismissed Solpia's application, establishing an important precedent in Kenyan

trademark law. The court held at paragraph 29 that "the fact of registration of trade mark per se does not
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entitle the proprietor of trade mark to an automatic injunction to restrain use of the trade mark by a

person who has continuously used the trade mark prior to, during and after the registration of trade

mark." The court concluded that in the circumstances, particularly given the evidence of anterior use,

the balance of convenience tilted in favour of refusing the injunction and asking the parties to prosecute

their respective cases at full trial without delay.

LEGAL ISSUES

— Whether Solpia's registered mark in Class 26 extended to wigs, weaves, hair additions, and

extensions.

— Whether trademark registration automatically entitles the registered proprietor to an injunction

restraining a party who has continuously used the same mark prior to and after the registration.

— Whether the respondents' evidence of five years of anterior use prior to Solpia's registration was

sufficient to displace the prima facie case ordinarily arising from registration.

— How the balance of convenience applies where credible evidence of prior use is presented

against a registered trademark proprietor seeking injunctive relief.

Full judgment: https://www.scribd.com/document/499706760/Civil-Suit-138-of-2014

SEE ALSO

Style Industries Limited v Sanvoks Industries Limited [2017] eKLR · Afam Concept Incorporated v James Kihara

[2026] (Kenya)
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COURT:

High Court of Kenya at Nairobi,
Commercial and Admiralty
Division

DATE:

31 July 2017

CITATION:

Civil Case No. 152 of 2017
[2017] eKLR

COUNTRY:

Kenya

REGION:

East Africa

LEGAL AREA:

IP — Trademark Infringement ·
Assignment · Haircare

STYLE INDUSTRIES LIMITED V. SANVOKS
INDUSTRIES LIMITED

Trademark infringement · EXPRESSIONS mark · Assignment · Braids · Service of
process · Injunction · Prior use defence · Kenya

HEADNOTE

Where a trademark has been validly assigned and the assignment

request has been filed with the Registrar with proof of payment, the

assignee may bring infringement proceedings in respect of that mark

even where the formal registration of the assignment is still pending.

A defendant who fails to establish ownership of a competing

registered trademark cannot rely on that trademark to defeat

injunctive relief. Failure to properly attend to documents served at

corporate premises does not constitute grounds to set aside orders

granted in the defendant's absence.

HELD Application to set aside injunctive orders dismissed with costs to the respondent plaintiff.

Service on the defendant's director was properly effected. The defendant failed to establish

a legitimate claim to the EXPRESSIONS trademark or a sufficient defence to warrant setting

aside the injunction. The injunctive orders restraining the defendant from using the

EXPRESSIONS mark remained in place.

RULING — RACHEL NGETICH J

Style Industries Limited, the plaintiff, held a deed of assignment executed on 1 January 2017 in respect of

the trademarks EXPRESSIONS, X-PRESSIONS, ULTRA X-PRESSIONS BRAID, and ULTRA

X-PRESSIONS. A request to register the assignment and a receipt for payment were on record.

Certificates of registration by the initial trademark owner were also attached. The plaintiff had filed suit

on 6 April 2017, and injunctive orders were granted in its entirety after the defendant failed to respond.

The defendant, Sanvoks Industries Limited, brought an application to set aside the injunctive orders,

claiming it had never been properly served. A director of the defendant, Baariu Tom Francis, swore an

affidavit contending that the application of 6 April 2017 had never been served on any authorised agent

and that none of the directors was present when service was allegedly effected. He stated that failure to

file a response was beyond the company's control.

On the service issue, the court found that documents had been served on Vijay Chawda, who was

confirmed by the defendant's own minutes to be one of its directors. Even if he had not been a director,

the documents had been left at the corporation's registered premises, which Order 5 Rule 3 of the Civil

Procedure Rules permits. Service was found properly effected.
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On the merits of the defendant's proposed defence, the court found that the defendant had failed to

establish ownership of a competing trademark. The defendant attached only an approval from the

Registrar indicating that its trademark application had been received and examined but had not yet been

advertised or registered. No document confirmed actual registration. By contrast, the plaintiff had filed a

valid deed of assignment with supporting documentation. The defendant had not placed before the

court a legitimate claim sufficient to warrant setting aside the injunctive orders.

LEGAL ISSUES

— Whether proper service was effected on the defendant corporation where documents were

served on a director and left at the corporation's registered premises.

— Whether a plaintiff can maintain an infringement claim based on a trademark assignment where

the formal registration of the assignment is still pending.

— Whether a defendant's trademark application that has been approved but not yet advertised or

registered constitutes a sufficient defence to injunctive relief in a trademark infringement claim.

— The procedural requirements for setting aside injunctive orders granted in default of a

defendant's response.

Full judgment: https://www.scribd.com/document/499706760/Civil-Suit-138-of-2014

SEE ALSO

Solpia Kenya Limited v Style Industries Limited & Sana Industries Limited [2015] eKLR · Afam Concept Incorporated

v James Kihara [2026] (Kenya)
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COURT:

High Court of Uganda,
Commercial Court Division

DATE:

27 January 2008

CITATION:

HCT-00-CC-CS-0632-2006

COUNTRY:

Uganda

REGION:

East Africa

LEGAL AREA:

IP — Trademark Infringement ·
Passing Off · Medicated Soap

ANGLO FABRICS (BOLTON) LTD & ANOR V.
AFRICAN QUEEN LTD & ANOR

Trademark infringement · Passing off · Mekako soap · Medicated soap · Unregistered
assignment · Damages · Destruction of goods · Uganda

HEADNOTE

A registered trademark holder and its sole registered user in a

territory may bring combined trademark infringement and passing

off claims against a party importing competing goods bearing the

registered mark without authorisation. The fact that deeds of

assignment in respect of the trademark had not been registered on

the trademark register does not automatically defeat the plaintiffs'

standing where the original registration remains valid and the

registered user status is established. Goods found to infringe a

registered trademark may be ordered delivered to the trademark

owner for destruction.

HELD Judgment for the plaintiffs. African Queen Ltd found to have infringed Anglo Fabrics'

registered Mekako trademark and engaged in passing off. Infringing soap held by Uganda

Revenue Authority ordered delivered to the plaintiffs for destruction under UNBS

supervision. General damages of UGX 10,000,000 awarded, with interest at 25% per annum

jointly and severally against both defendants. Costs awarded to the plaintiffs.

RULING — YOROKAMU BAMWINE J

Anglo Fabrics (Bolton) Ltd, a UK-registered company, owned the registered trademark "Mekako" (Class

3, registered 7 October 1998, renewed through 10 September 2018) in Uganda. The second plaintiff

served as sole registered user of the Mekako trademark in Uganda, being the only entity authorised by

Anglo Fabrics to import Mekako products into the country. Anglo Fabrics manufactured and distributed

Mekako medicated soap, building brand recognition and goodwill in the Ugandan market.

The plaintiffs alleged that African Queen Ltd was importing, selling, and disposing of medicated soap in

Uganda bearing the registered "Mekako" trademark without authorisation, constituting both trademark

infringement and passing off. The defendants denied the allegations. During scheduling conferences,

parties agreed on certain facts: that Anglo Fabrics held the valid registration; that two deeds of

assignment had been executed in favour of Americ Enterprises Ltd on 14 July 2004 and 20 January

2007 but neither had been registered on the trademark register; that the second plaintiff was the sole

registered user of Mekako in Uganda; and that African Queen had imported Mekako soap products into

Uganda.
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The central legal issues included whether Anglo Fabrics had valid standing to sue given the

unregistered assignment deeds, whether the imported products infringed the plaintiffs' trademark

rights, and whether the defendants' goods resembled the plaintiffs' products sufficiently to deceive

consumers or cause market confusion. The defendants also raised Uganda National Bureau of

Standards compliance issues regarding the plaintiffs' products.

Justice Bamwine ruled in favour of the plaintiffs after considering evidence from both sides. The court

found that African Queen had infringed the registered Mekako trademark and engaged in passing off.

The infringing soap held in custody by Uganda Revenue Authority was ordered delivered to the plaintiffs

for destruction under UNBS supervision.

On damages, the plaintiffs had requested UGX 15 million but Justice Bamwine found this excessive and

reduced the award to UGX 10 million as adequate compensation for business disruption, court

attendance, and expenses including travel costs between Kampala and Nairobi for witness testimony.

Interest was imposed at 25% per annum on the decretal sum, applied jointly and severally against both

defendants, and costs were awarded to the successful plaintiffs.

LEGAL ISSUES

— Whether Anglo Fabrics had valid standing to sue given that two deeds of assignment of the

Mekako trademark had not been registered on the Ugandan trademark register.

— Whether the importation and sale by African Queen of soap bearing the registered Mekako

trademark without authorisation constituted trademark infringement and passing off.

— Whether the defendants' goods resembled the plaintiffs' products sufficiently to deceive

consumers or cause market confusion.

— The appropriate measure of general damages for trademark infringement and passing off in the

Ugandan beauty and personal care market.

Full judgment: https://ictpolicyafrica.org/en/document/xjnddxmdu2b

SEE ALSO

Megan's Nail and Beauty Studio (Pty) Ltd v Ahmed [2018] ZAGPPHC 242 · DUWIN Pharmaceutical and Chemical Co.

Ltd v Beneks Pharmaceutical [2008] LPELR-974(SC)
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WEST AFRICA

34



THE AFRICAN BEAUTY LAW REPORT  ·  2026 EDITION  ·  © BEAUTY AND COSMETICS LAW AFRICA (BCLA)

COURT:

Supreme Court of Nigeria

DATE:

8 February 2008

CITATION:

(2008) LPELR-974(SC)

COUNTRY:

Nigeria

REGION:

West Africa

LEGAL AREA:

IP — Trademark · Interlocutory
Injunction · Skincare

DUWIN PHARMACEUTICAL AND CHEMICAL CO.
LTD V. BENEKS PHARMACEUTICAL AND
COSMETICS LTD & OTHERS

Interlocutory injunction · Judicial discretion · Trademark infringement · Movate Gel ·
Skincare · Prima facie case · Appellate review · Nigeria

HEADNOTE

At the interlocutory stage of trademark infringement proceedings, a

court must not delve into the merits of the substantive dispute so

deeply as to effectively determine the case prematurely. Where

conflicting facts are disclosed in affidavit evidence, detailed

treatment of those facts at the interlocutory stage constitutes an

improper pre-determination of the substantive claim. The grant or

vacation of an interlocutory injunction is a discretionary matter, and

an appellate court will not interfere unless the lower court acted in

bad faith, was swayed by irrelevant considerations, or acted

arbitrarily or capriciously.

HELD Appeal dismissed at all three judicial levels. The Supreme Court upheld the trial judge's

vacation of the interim injunction, finding the exercise of discretion was proper. The court

confirmed that where conflicting affidavit evidence exists, a detailed examination of the facts

at the interlocutory stage would constitute an improper pre-determination of the substantive

suit. The substantive trademark infringement claim remained pending for proper

determination after full hearing.

RULING — MUKHTAR JSC (MOHAMMED JSC CONCURRING)

DUWIN Pharmaceutical and Chemical Co. Ltd owned registered trademark rights in Nigeria for

dermatological skincare products, specifically holding trademark registrations for "Movate Gel"

(Registration No. 52632) and "Topmovate" (Registration No. 52623), along with registered design No.

5456 covering the get-up, label, and package design of these products.

DUWIN discovered that Beneks Pharmaceutical and others were manufacturing, importing, selling, or

offering for sale a competing dermatological preparation branded as "Hot Movate Gel" with packaging,

get-up, labels, and tube designs bearing words closely resembling DUWIN's registered trademarks.

DUWIN alleged this constituted trademark infringement and was calculated to mislead consumers into

believing that "Hot Movate Gel" products were actually DUWIN's products. DUWIN also claimed

copyright infringement in its registered design.
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DUWIN brought a motion ex parte before the Federal High Court in Lagos seeking an interlocutory

injunction. The trial judge initially granted interim orders including leave to sue the defendants on behalf

of a class of persons and restraining the defendants from manufacturing, importing, selling, or

distributing any pharmaceutical dermatological preparation bearing "Hot Movate Gel" or similar words.

However, when the motion on notice was heard with supporting affidavits, the trial judge vacated the

interim injunction in the exercise of judicial discretion.

DUWIN appealed through the Court of Appeal and then to the Supreme Court. The Supreme Court

dismissed the appeal, emphasising the established principles governing interlocutory injunctions and

the proper limits of judicial discretion. Justice Mukhtar noted that courts must exercise caution at the

interlocutory stage to avoid determining substantive issues prematurely. The court found that

conflicting facts had been disclosed in the affidavit evidence, and that detailed treatment of these facts

would have constituted determining substantive issues prematurely.

The Supreme Court affirmed that the trial judge had properly exercised judicial discretion in vacating the

interim order, and that appellate courts should not interfere with such discretionary decisions unless the

lower court acted in bad faith, was swayed by irrelevant considerations, or acted arbitrarily or

capriciously. None of those grounds were established. The substantive trademark infringement suit

remained pending for proper determination after full hearing.

LEGAL ISSUES

— Whether the trial judge properly exercised judicial discretion in vacating the interim injunction

that had been granted ex parte.

— Whether DUWIN had established the necessary requirements for granting an interlocutory

injunction: a prima facie case, balance of convenience, and inadequacy of damages as a remedy.

— Whether the court, at the interlocutory stage, improperly delved into the merits of the substantive

trademark infringement claim.

— The proper standard for appellate review of a lower court's discretionary decision to grant or

vacate an interlocutory injunction.

Full judgment:

https://www.lawglobalhub.com/duwin-pharmaceutical-and-chemical-co-ltd-v-beneks-pharmaceutical-and-cosmetics-ltd-ors-2008-lljr-sc/

SEE ALSO

Ayman Enterprises Limited v Akuma Industries Limited [2003] NGSC 9 · Solpia Kenya Limited v Style Industries

Limited & Sana Industries Limited [2015] eKLR
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COURT:

Supreme Court of Nigeria

DATE:

20 June 2003

CITATION:

SC 116/1999 [2003] NGSC 9

COUNTRY:

Nigeria

REGION:

West Africa

LEGAL AREA:

IP — Jurisdiction · Passing Off ·
Unregistered Trademark ·
Haircare

AYMAN ENTERPRISES LIMITED V. AKUMA
INDUSTRIES LIMITED & 3 OTHERS

Jurisdiction · Federal High Court · Passing off · Unregistered trademark · Wigs · Hair
attachments · Anton Piller · New Queen · Nigeria

HEADNOTE

The jurisdiction of the Federal High Court of Nigeria over trademark

matters depends on trademark registration. Where the trademark is

unregistered, a passing off claim is grounded in the common law of

tort and must be brought in a State High Court, which has unlimited

civil jurisdiction. An Anton Piller order obtained in proceedings

before a court that lacks jurisdiction over the substantive claim will

be liable to be discharged.

HELD Appeal dismissed. The Supreme Court held that the Federal High Court lacked jurisdiction to

hear passing off claims in respect of unregistered trademarks. Where a trademark is

unregistered, the cause of action for passing off is in common law tort and must be brought

in a State High Court. The Anton Piller order was properly discharged. The case is a

landmark authority on jurisdictional boundaries in Nigerian intellectual property litigation.

RULING — UWAIS CJN (MOHAMMED, IGUH, KALGO JJSC CONCURRING; OGUNDARE JSC DISSENTING)

Ayman Enterprises Limited manufactured and sold wigs and hair attachments under the "New Queen"

brand with distinctive packaging and design. Akuma Industries Limited and three co-defendants sold

competing products branded "Original Queens" with allegedly similar packaging. Critically, both

trademarks were pending registration at the time of the dispute: Ayman's "New Queen" application

(TP24575/95) had been filed under Class 26 for braids, while Akuma's "Original Queens & Device"

application was filed under Class 3 for cosmetics. Neither trademark had achieved full registration when

litigation commenced.

On 26 June 1996, Ayman instituted a passing off action in the Federal High Court, Lagos, seeking a

perpetual injunction and N30,000 in damages. Ayman simultaneously filed an ex parte Anton Piller

application, which Justice Sanyaolu granted on 1 July 1996. Eight days later, Ayman executed the order,

seizing Akuma's goods. However, after Akuma challenged the order, the trial judge discharged the

Anton Piller order and vacated all interim injunctions. Ayman appealed unsuccessfully to the Court of

Appeal before reaching the Supreme Court.

The decisive question before the Supreme Court was whether the Federal High Court possessed

jurisdiction to hear passing off claims concerning unregistered trademarks. Chief Justice Uwais held

that Federal High Court jurisdiction over trademark matters under section 251(1)(f) of the 1999
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Constitution and section 3 of the Trademarks Act depends on trademark registration.

The Chief Justice stated: "It seems to me that the jurisdiction of the Federal High Court to deal with

actions on passing-off depends on the registration of trademarks as provided by Section 3 of the

Trademarks Act. Where the trademark is unregistered, as in the present case, then the cause of action

for passing-off is in common law of tort and can now be brought in a State High Court" under section

272(1) of the Constitution, which grants State High Courts unlimited jurisdiction in civil matters.

Justice Kalgo emphasised that trademark infringement actions require plaintiffs to establish title as

registered proprietors or registered users, and to prove infringement of rights conferred by registration,

prerequisites absent when marks remain unregistered. Justice Ogundare dissented but the majority

position prevailed, fundamentally shaping the procedural landscape for IP litigation in Nigeria's beauty

and haircare sector.

LEGAL ISSUES

— Whether the Federal High Court of Nigeria has jurisdiction to hear passing off claims in respect of

trademarks that have not been registered.

— Whether the Court of Appeal properly treated both trademark applications as having equal

standing despite being filed in different trademark classes.

— Whether the Anton Piller order was properly discharged where the court in which it was obtained

lacked jurisdiction over the substantive claim.

— The constitutional basis for the division of jurisdiction between the Federal High Court and State

High Courts in Nigerian intellectual property disputes.

Full judgment:

https://www.lawglobalhub.com/duwin-pharmaceutical-and-chemical-co-ltd-v-beneks-pharmaceutical-and-cosmetics-ltd-ors-2008-lljr-sc/

SEE ALSO

DUWIN Pharmaceutical and Chemical Co. Ltd v Beneks Pharmaceutical [2008] LPELR-974(SC) · Solpia Kenya

Limited v Style Industries Limited [2015] eKLR
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COURT:

Accra High Court, Financial and
Economic Crimes Division

DATE:

8 April 2019

CITATION:

Accra High Court (8 April 2019)

COUNTRY:

Ghana

REGION:

West Africa

LEGAL AREA:

Regulatory Law · Contempt ·
Public Health · Cosmetics

COSMETICS ASSOCIATION OF GHANA (CAG) V.
FOOD AND DRUGS AUTHORITY (FDA) &
OTHERS

Contempt of court · Regulatory authority · Hydroquinone · Skin lightening · Public health ·
Statutory duty · Interlocutory injunction · Ghana

HEADNOTE

A regulatory authority performing statutory public health duties

cannot be held in contempt of court for issuing public safety alerts

about dangerous cosmetic products while an interlocutory injunction

application is pending and undetermined. The hands of a public body

charged with protecting citizens from health hazards ought not to be

tied by pending injunction applications. Contempt cannot lie against

a public body performing its statutory functions, particularly where

public safety is at stake.

HELD Contempt application dismissed. The FDA acted properly in fulfilling its statutory mandate

under the Public Health Act, 2012 (Act 851) to protect public health. A pending interlocutory

injunction application does not restrain a regulatory body from performing statutory duties to

warn citizens about dangerous products. Costs of GH�2,000.00 awarded in favour of the

FDA.

RULING — AFIA SERWAA ASARE-BOTCHWE J

The dispute originated from the Food and Drugs Authority's implementation of a ban on cosmetic

products containing hydroquinone, beginning in August 2016, following a directive from the Ghana

Standards Authority. Hydroquinone, a common ingredient in skin lightening creams, had been widely

used in cosmetic products for years. Ghana adopted new standards requiring zero percent

hydroquinone in bleaching creams due to documented adverse health effects.

Acting FDA Chief Executive Mimi Darko announced before Parliament's Public Accounts Committee in

August 2017 that the FDA had stopped registering new products containing hydroquinone and

launched public sensitisation campaigns against such products already in the market. The Cosmetics

Association of Ghana, representing importers and distributors of skin care products, filed a writ of

summons on 20 December 2017, challenging the ban as unfair, unreasonable, and unconstitutional.

CAG argued its members had imported products containing hydroquinone through Ghanaian ports with

FDA and GSA approval after paying appropriate fees and could not understand why previously

accepted products were suddenly prohibited.
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CAG simultaneously filed an application for an interlocutory injunction seeking to restrain the FDA from

implementing the ban pending final determination of the substantive suit. In January 2019, while the

court had not yet ruled on the pending injunction application, the FDA issued a public safety alert listing

41 cosmetic products containing mercury, hydroquinone, and steroids. The publication identified

specific products by brand name and batch number and warned these substances cause adverse

health effects including permanent neurological damage in children, kidney toxicity, fertility problems,

birth defects, liver toxicity, skin infections, and skin cancer.

CAG responded by filing a contempt application, arguing the FDA's January publication violated the

pending injunction application by continuing regulatory enforcement while the court had not yet

determined whether to restrain the FDA. Justice Asare-Botchwe rejected CAG's arguments entirely.

The court held that the FDA acted properly in fulfilling its statutory mandate to protect public health.

Counsel for the FDA, Mrs Cynthia Dapaah, successfully argued that contempt cannot lie against a public

body performing statutory functions, particularly when public safety is at stake. Justice Asare-Botchwe

analogised the FDA's duty to warn about harmful cosmetics to warning the public about rotten food,

emphasising that protecting citizens from health hazards transcends commercial considerations or

pending litigation.

LEGAL ISSUES

— Whether the FDA's issuance of a public safety alert about harmful cosmetic products while an

interlocutory injunction application was pending and undetermined constituted contempt of

court.

— Whether a regulatory authority performing statutory public health duties can be restrained by a

pending injunction application from warning the public about dangerous products.

— The scope of statutory immunity for regulatory bodies performing public health functions in the

context of pending civil proceedings.

— The interaction between commercial interests of importers and distributors and the public health

mandate of regulatory authorities in Ghana's cosmetics sector.

Note: No formal law report for this case has been located. The summary is based on media reporting. Readers should verify with
the Accra High Court directly.

Full judgment:

https://www.lawglobalhub.com/duwin-pharmaceutical-and-chemical-co-ltd-v-beneks-pharmaceutical-and-cosmetics-ltd-ors-2008-lljr-sc/

SEE ALSO

Baba and Others v Clicks Group Limited and Another [2022] ZAWCHC 32 · DUWIN Pharmaceutical and Chemical

Co. Ltd v Beneks Pharmaceutical [2008] LPELR-974(SC)
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CASE INDEX

No. Case Name Citation Country Legal Area

1 Union-Swiss (Pty) Ltd v Bio-Cream Cosmetics

CC

[2015] ZAGPPHC 1051 South
Africa

IP — Passing Off /
Trademark
Expungement

2 Amka Products (Pty) Ltd v Amkha Cosmetics

(Pty) Ltd

[2014] ZACOMPTRI 7 South
Africa

IP — Company Name
/ Trademark Similarity

3 Baba and Others v Clicks Group Limited and

Another

EC 12/2020 [2022]
ZAWCHC 32

South
Africa

Equality — Racial
Discrimination /
Beauty Advertising

4 Megan's Nail and Beauty Studio (Pty) Ltd v

Ahmed

[2018] ZAGPPHC 242 South
Africa

Labour — Restraint of
Trade / Beauty
Services

5 Afam Concept Incorporated v James Kihara t/a

Jampur General Agencies

Milimani Commercial Appeal
No. E021 of 2023

Kenya IP — Trademark /
Fraudulent
Registration

6 L'Oréal v Interconsumer Products Limited High Court of Kenya (2012) Kenya IP — Trademark
Opposition / Honest
Concurrent Use

7 Strategic Industries Limited v Beiersdorf East

Africa Limited

Civil Case No. 144 of 2008 Kenya IP — Trademark
Infringement / Body
Lotion

8 Solpia Kenya Limited v Style Industries Limited

& Sana Industries Limited

[2015] eKLR Kenya IP — Trademark /
Passing Off / Prior
Use

9 Style Industries Limited v Sanvoks Industries

Limited

Civil Case No. 152 of 2017
[2017] eKLR

Kenya IP — Trademark
Infringement /
Assignment

10 Anglo Fabrics (Bolton) Ltd & Anor v African

Queen Ltd & Anor

HCT-00-CC-CS-0632-2006 Uganda IP — Trademark
Infringement /
Passing Off

11 DUWIN Pharmaceutical and Chemical Co. Ltd v

Beneks Pharmaceutical and Cosmetics Ltd

(2008) LPELR-974(SC) Nigeria IP — Trademark /
Interlocutory
Injunction

12 Ayman Enterprises Limited v Akuma Industries

Limited & 3 Others

SC 116/1999 [2003] NGSC 9 Nigeria IP — Jurisdiction /
Passing Off /
Unregistered
Trademark

13 Cosmetics Association of Ghana (CAG) v Food

and Drugs Authority (FDA) & Others

Accra High Court (8 April
2019)

Ghana Regulatory —
Contempt / Public
Health /
Hydroquinone
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GLOSSARY OF TERMS

The following definitions are provided to aid readers unfamiliar with the legal terminology used

throughout this report. These are working definitions intended for accessibility and do not

constitute formal legal advice.

Anton Piller Order

An ex parte court order permitting a party to enter the premises of another to search for, inspect,

and seize evidence relevant to a legal claim, without prior notice to the defendant. Named after the

English case Anton Piller KG v Manufacturing Processes Ltd [1976]. Used in the Ayman Enterprises

case to seize allegedly infringing haircare products.

Bona Fide Use

Genuine use of a trademark in the course of trade, as distinguished from token or cosmetic use.

Relevant to trademark registration and expungement proceedings across African jurisdictions.

Contempt of Court

Conduct that disrespects or defies the authority of a court, including disobedience of court orders.

In the Cosmetics Association of Ghana case, the court held that a regulatory body performing

statutory duties cannot be held in contempt for doing so while an injunction application is pending.

Copyright

A legal right that arises automatically upon the creation of an original work, granting the creator

exclusive rights to its use and distribution. In the beauty industry, copyright may protect product

label designs, packaging artwork, and marketing materials.

Expungement / Rectification

The removal of a trademark from the official register, ordered by a court or the Registrar of

Trademarks where registration was improper or the mark no longer qualifies for protection.

Ordered in the Union-Swiss v Bio-Cream case.

Get-up

The overall visual appearance of a product or its packaging, including its colours, design, shape,

and labelling, that may identify the product's commercial source. Get-up is protectable under

passing off principles where it has acquired distinctiveness in the market.

Honest Concurrent Use

A common law doctrine permitting two parties to use confusingly similar marks where one party

has openly and honestly used its mark for a substantial period without objection from the other.
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Applied in the L'Oréal v Interconsumer Products case to permit coexistence of NICE & LOVELY

and DARK & LOVELY.

Hydroquinone

A chemical compound formerly used in skin lightening and bleaching cosmetic products. Banned in

Ghana and several other African countries due to documented adverse health effects including

skin damage, neurological harm, and potential carcinogenic properties. Central to the Cosmetics

Association of Ghana case.

Injunction / Interdict

A court order requiring a party to refrain from, or in some cases to perform, a specified act. An

interlocutory injunction is sought pending the final determination of a dispute. Featured

prominently in multiple cases in this report.

Intellectual Property (IP)

Legal protections for creations of the mind, including trademarks, registered designs, copyright,

and patents. Trademark law is the most frequently litigated area of IP in the beauty and cosmetics

industry across Africa.

Jurisdiction

The legal authority of a court to hear and decide a case. A central issue in Ayman Enterprises v

Akuma Industries, where the Supreme Court held the Federal High Court of Nigeria lacked

jurisdiction over passing off claims involving unregistered trademarks.

Passing Off

A common law tort committed where a party misrepresents its goods or services as being

associated with another, causing consumer confusion and harm to the latter's goodwill. Does not

require registered trademark protection. A recurring cause of action throughout this report.

PEPUDA

The Promotion of Equality and Prevention of Unfair Discrimination Act, the primary South African

statute prohibiting unfair discrimination. Invoked in the Baba v Clicks case to challenge a haircare

product advertisement as racially discriminatory.

Prior Use

The continuous use of a trademark before another party's registration of the same mark. A key

defence in Solpia v Style Industries, where the respondents' five years of prior use of the GALAXY

mark was held to defeat an injunction application by the registered proprietor.

Registered Design
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A formally registered intellectual property right protecting the visual appearance of a product

including its shape, configuration, pattern, or ornamentation. Held by DUWIN Pharmaceutical in the

Beneks case for its product get-up, label, and package design.

Restraint of Trade

A contractual clause limiting a former employee's ability to work for competitors or solicit clients

after leaving employment. Enforced in the Megan's Nail and Beauty Studio case to protect

confidential client information and business relationships in the salon industry.

Trademark

A recognisable sign, logo, name, or symbol that identifies and distinguishes the goods or services

of a particular source. Registered trademarks confer statutory protection; unregistered marks may

be protected under passing off principles. The most frequently litigated IP right in this report.

Well-Known Mark

A trademark that has achieved a level of recognition beyond its registered territory or beyond the

class of goods or services for which it is registered, entitling it to broader protection. L'Oréal failed

to establish its DARK & LOVELY trademark as a well-known mark in Kenya, contributing to the

dismissal of its opposition.
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